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The past few years have seen a
surge of activity at the Federal
Trade Commission, the federal
regulator of franchising.

he acrivicy has nor yer rranslared
into anything specilic 1o the
tranchise sector, bur there

are reasons o remain on alerr,

In March 2024, the U5, Senate
confirmed President Biden's
nomination of Republicans Andrew
Ferguson and Melissa Holyoak to
serve as commissioners. They will
serve together with Chair Lina
Khan, Commissioner Alvaro Bedoya,
and Commissioner Rebecea Kelly
Slaughrer, whe was simulrancously
approved [or a new term. By law,
no more chan three of the five FTC

Tl FRAMCHISING WORLD ! April 2024

commissioners can be from the
satne parly, Aller eperating with
three Democratic commissioners
and rwo empry sears for nearly
4 vear, the F1'C now has a full
complement of five Commissioners.
This may change the pace of FTC
deliberations, but it is unlikely to
change the agency’s pelicy direction,
By andl Large, the policy direction
since Chair Khan's appaintment in
the summer of 2021 has followed
“key principles™ she Taid our in 2
mena to the FLC stall in Seprember
2121 These principles included

“recognizing thar antitrist and
CUMSUINET Protection vivlations harm
workers and independent businesses
as well as consumers,” “focusing
on power asymmetries and the
unlavrfl pracrices those imhalances
enable,” and “focusing vn structural
incentives that enable unlawtul
conduet — be ir certain conflicrs of
interest, business models, or structural
dominance — as well as looking
upstreain at the fivms that are enabling
and profiting from this conduce.”

On the consumer protection
side, the I'T'C has "I'H.Sll:r' 1:1:|1|.pt'd up
its rulemaking cffores. By virtue of a
LIS, Supreme Courr decision in April
2021, the F1C lust what had been
its primary rool ta recover money in
enforcement actions in court, To Gl
the vacuum, the FTC has been busy
propasing new trade regularion mles
— because the 1°1'C has clear authoricy
o recover mancy for rule vinlatiens.



Ly areas of special interest

e the franchise sector, several

marters are before the FTC:

¢ Lhe RFL Lhe F1ICS “Request
far Infarmarion™ (RFT), initiared
in 2023, asked for a volume of
information about franchising and
resulred in the submission of over
5,000 comments, We understand
thar the FTIC staft is reviewing those
cotmments and may ultimarely fssue
a report. The question is whether
the report would lead to proposed
changes in the Franchise Rule — or
mayhe even o the proposal of
a new regularion governing the
franchise relationship. I che F1C
used irs mlemaking anthority co
adopr limitations on the franchisor-
franchisee r-::|atim1.l;hi}'r, that
position would likely be challenged
inn court with the a“t‘gd.r.iml that the
FTC overseepped ics anthoricy.

+  The Non-Compete Rule. In
Janumary 2023, the Commission
proposed adopring chis Eur-reaching
regulation, which would apply in
the employer-employee contexe.
In doing so, the FTC rook the
controversial position that it has
the penarer to make miles under the
“unfair methods of competition”
part af the FTC Act. As pmpns-ud,
the Mon-Compere Rule would
not apply to franchise agrecments,
but the FTC specifically sought
comment on whether it should
expand the proposal to cover the
[ranchisor-lranchisee relationship.,
It che FTC were to do so, i
would be unprecedented and
undoubeedly provoke a vigorous
challengs in coure from the
1EA and others, But even il the
Non-Compere Role remains
limired ro employer-employee
n:l:{ri.umlllps. thie l-:l'.1.11.1:1'1':5i1'LLr
communiry should pay clase
attention to how the FTC fares
with its claim of "unfair methods
of comperition” rulemaking

power. I the I'TC succeeds, the
Mon-Compere Rule surcly will
not be the last use of char power,

+ lhe Franchise Rule. By its own
calendar, the FTC is supposed oo
periodically review and consider
revisions to all of its regularions
on a ten-vear cycle, The purpase of
that review is to consider whether
there have been changes in the
indusery, the economy, the law, or
cither fFactors that bear on whether
o amend, retain, or even rescind a
regulation. The Franchise Rule was
last amended in March 2007, and
so the once-a-decade review should
have been completed years agu,
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After operating with three
Democratic commissioners
and two em Ft]" seats for
near|}r a year, the FTC now
has a full cump?ement of

five Commissioners.

The Commission conducted online
public workshops in November 2020
o explore various issues relaring ro
the Franchise Rule. There were three
such workshops held ac thar rime,
followed by che public submission
of commenrs to the FTC,

Lhese steps produced no detectable
mamentim toward updaring the
Franchise Rule, The process for
amending the Rule would require
tollewing the standards ser by the
Lederal
Trade Commission ITmprovement
Act of 1975, and char process

Tequires patience. Under chat process

Magmuson-Moss Warranty

fusnally called 2 “Magnoson Moss
Bdemaking™), the Commission would
have o start by issuing a staff repore,
then issning an Advance Notice of

Proposed Rulemaking {[lollowed by
a puhlic comment periad ). a review
of those comments, then issuing a
MNotice of Proposed Rulemaking {and
a public comment periad ), a review
ol those comments, and then the
final issuance of amendmenss oo che
Franchise Rule, Given these hurdles, the
FLCs interest in “unlair methods of
competition” rulemaking — a differenc
path — is probably no coineddence,
The NLRE Callaboration. Finally.
consider the I'1C 2022 Memorandum
of Underscanding wich the National
Labor Relarions Board, the ageney
chiefly responsible for launching the
“joine employer” debare, Alchough
the MO does ot sdentily the joint
emplover issuc as an “arca of mucwal
inferest” for the rwo agencies, it naimes
several others, such as “the impusition
ol one-sided and restrictive contract
provisions, such as noncompere and
nondisclesure provisions™ and *the
ability of workers to act collectively”
and “the classificarion and creacment of
workers,” This o only verifies Chair
Khan's 2021 policy objectives, bur alsa
mikes it easy o predice how the current
commission would view joint cmplover
and emplovee/independent contracror
issues in the conreat of Franchising,
Time will tell whether the FTC will
P-I:L:.r a more acrive rale in |'|:‘!_:;|,||f:1|:i|'|ir_|
the [ranchise sector over the next few
years. Stay runed: in Washingron,
noching should be raken for granred, @
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