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Franchising in the USA

The Market: 330 million population

Top 10 US Metro Areas

New York City * 19.2 million Washington, DC
Los Angeles * 13.2 million Miami

Chicago * 9.5 million Philadelphia
Dallas 7.6 million Atlanta
Houston 7.1 million Phoenix

53 Metro Areas > 1.0 million
110 Metro Areas > 500,000

* indicates a “registration state”

6.3 million
6.2 million
6.1 million
6.0 million

4.9 million
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US Franchise Law — The Basics ..

r

- FTC Frahchise Rule

State Laws

* Requires disclosure

* The FDD (“Franchise Disclosure
Document”)

23 items

* No filing with FTC or other US gov’t
agency

* 50 states, DC, PR, and USVI

* 14 “registration” states

Must file before offering/ selling;
Annual filings
Disclosure too

* 6 “bus op” states

Bus Op laws — impact most
franchisors

e 24 “relationship law” states

termination, non-renewal, transfer,
discrim. (+ PR & USVI)




The gold states listed above require some
form of filing before a franchisor may offer
or sell franchises in that state.

The red states listed to the right have
“Business Opportunity” laws that typically
impose filing requirements on franchisors

with federally-registered marks.

Please note that other states also have

business opportunity laws that may apply
depending upon your circumstances. Check
carefully to be sure.

Plave Koch PLC
12005 Sunrise Valley Drive, Suite 200
Reston, Virginia 20191-3469

This map is not legal advice

Copyright © 2020 Plave Koch PLC
All rights reserved




FCA Key Features of US Franchise Laws

FTC Rule gl
. * o Must givé Franchise Disclosure Document (FDD e

* Give FDD 14+ days before signing or taking SS

 FDD - 23 Items, but really 3 Big Buckets, about:
* the FR o D P el o e e 0,
* the System o et
* the Agmt + the deal

Incl. agreements + audited financials

Comparative format — easy to compare FRs

e to unde:

. FRANCHISE DISCL RE DOCUMENT

nmrnl -uu., orm
ale. Note, however,

cum ent to an ac

Investment decision opteney g e
Sales tool vs Explanation tool

Amend if material event occurs; annual renewal
2020 regulatory update process




FCA

‘-StateLaw b L g
- Reglstratlon States
* Register & get state approval; then give out FDD

* Process easy in some states, more
rigorous in others S A
« Annual filing — usually 120 d. post FYE 3332333333 333]
* 14 states ' :
* Business Opportunity Law States
* 6 states
* 4 have easy permanent exemption

2 have easy annual filings




"“  Purpose of Franchise Dlsclosure |

. Compllance goals: Lo et
* Know your essential documents
« Smart, effective, professional team

* Prepare prospective FEs to know what to expect — cut
down on disagreements and disappointment

 Avoid lawsuits, exposure to personal & corp. liability,
enforcement actions, and cost

« Be able to enforce rights and maintain system integrity
» Which leads to higher FR and FE profitability




FCAI%  What if there is a wolatlon? -

.' > Exposure 0 private liability and gov't action

' Private lawsuits
* FE sues directly or in a counterclaim
» But — US courts typically require
proof that alleged violation
caused real economic damages
« Gov't Enforcement Action
» State acts to address violations
» Often not concerned with economic impact
 Typically only in registration states
« FTC usually only acts if there is fraudulent conduct




FEAI™  Selected Trends in Franchise Law .

- COVID 19 l‘{act on franchise sales and growth Ry

* Restaurant openings — same pace in 2020 as in 2018; ahead of 2017

* A\ CapEx + Time to open = A likely to be proceeding ahead now
* Some businesses structured so they thrive even in midst of pandemic
» Softer RE demand leads to RE opportunities

e Some FRs and FEs are being bought-out (e.g., 130 unit Friendly’s chain sold
for S2m after “canned bankruptcy” proceedings)

* Underlying strength remains (e.g., Inspire Brands buying Dunkin’ for $11.3bn
at ~ 20% premium over market cap) — totally franchised system

* How and to what businesses will consumers “come back”?

* Warren Buffett: if you believed in fundamental strength of US economy
before pandemic, you should continue to believe




FCA'™  Selected Trends in Franchise Law -

X Th|rd Par’fy(hvery & : Employment issues #
' -Ghost Kitchens o Jt Employer Issues — workableI
* Who sets up (FR, FEs, 3rd party)? » US gov't enforcement

* Private litigation

 State issues — Calif. law re “gig”
economy ensnares FRs

* Minimum wage issues
e S15/hr - some but not all

e Antitrust Pendulum states, not nationwide

* Poss. swinging toward middle? * ACA and health care ins.

 Activity at state AG level

* Cannibalization & impact on
existing and future units?

* Delivery fees
e Data ownership
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FCA™  Frapnchising in Canada i
' .+ 'Canada’s Population: 37.8 million | .

* Fairly sizable, but of course next door to US with population 10X the amzaunt- ‘

« Canada has about the same population as the State of California, but in a country bigger than
the US

* Canada’s most populated province is Ontario, with 14.6 million people
* 80% of Canadians live within 200km of US border

* Franchising thrives in Canada, even though it is regulated
« 2" only to the US in terms of franchise activity, and
* #1 foreign market for US brands

* Some stats, courtesy of the Canadian Franchise Associaton
* There are 1,200 franchisors = 76,000 franchised locations
* CS100B in gross revenues
* Employs 1.9 million people




Proactive Steps in Expandmg to, Canada
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e Protect your Intellectual Property, namely trademarks and°cgpy'righ‘t

* Should apply for your trademarks asap — “yesterday, not today nor tomorrO\}\'/f’
* Domain names — “.ca” top level domain ‘

e Determine Corporate Structure and Tax
* Who is the franchisor going to be? —
* A variety of choices — domestic franchisor, new domestic entity, new Canadian entity

* Driven by tax, liability and business issues
* Residency equals taxable entity in Canada
* Non-resident Withholding Tax

* Are Boots on the ground important?
* Subsidiary?

* Employees vs. sophisticated multi-unit masters/developers?




: .‘ : . . . .. -J .A ] o Y ® o’ a p
: vo Determlne Franchise Structure — * o
* Single unit- still used in international deals as between US and Canada

* More likely- master franchising, area developer, area representative and/or joint venture
* One size does not fit all

* Pros and cons to each method

* Prepare new or “Canadianize” the Australian form of franchise agrement
* Consider financial and legal terms if deal not like your domestic ones

* Prepare Canadian Franchise Disclosure Document
* Australian or US FDD a good template but not a substitute

* Educate client’s staff on content of FDD, and process to follow, to avoid legal risk.
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Newfoundland and Labrador
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Key Features of Provincial Franchlse Laws
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. Franchls'e laws in BC, Alberta, Manitoba, Ontario, New Brunswick and P°_El- N
* No franchise laws in Saskatchewan, Quebec, Nova Scotia and Newfoundland "

* Features of all Franchise Laws - Pre-Sale Disclosure

* Franchisor must deliver a “Franchise Disclosure Document” at least 14 days before signing
any agreement or taking any money from the prospect

* Very limited exceptions, and limited ability to sign a binding LOI

e Right to Associate
* Franchisees may “associate” with one another and may form or join an association
* Prohibition on interference, penalty or threats by franchisor

e Duty of Fair Dealing

* Every franchise agreement imposes on each party a duty of fair dealing in its performance
and enforcement; includes good faith, and commercial reasonableness

* Limited Relationship Provisions
* Governing law, venue and non-waiver provisions




Franchise Disclosure
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v+ Legal Obligation to disclose in FDD “all material facts mcludmg those mandated
by law. -
* Format must follow Regulations required by the 6 franchise laws
* One FDD for entire country is common

 If the current Australian FA and FDD are for single unit franchises then may or may not a55|st
in a Canadian master franchise or area developer deal

* So FDD contains all material facts required by Regulations

* Must include franchisor’s financial statements
e Often an issue to be resolved

* Must include copies of all agreements to be signed




Liability For Failure To Dlsclose
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Complete-fallure to comply with the disclosure obligations.p.rov.i,d.e-franchisee
with 2 year right to rescind the FA and to walk away from business

60 day right to walk away if there are deficiencies

On rescission, franchisee entitled to return of monies paid, and damages, and
Franchisor takes back the business

Right to sue for above, and for damages for misrepresentations

So specialized advice from Canadian franchise lawyer and accountant is
recommended.




Selected Trends in Franchlse Law
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Current st-a_te of the market, pre and now during Covid-19 '

Digital Systems and 3 party delivery

Data Privacy and Protection

Joint Employer Issues




