BY DAVID W. KOCH

FRANCHISELAWCTEWSE 7he Federal Trade Commission

Beware the “Other” FTC

he franchising community

thinks of the FT'C as the “top

dog”inregulation. The FTC%

Franchise Rule sets the stan-

dard for disclosure to prospec-
tive franchisees and is the basis of state
regulation as well. While small by federal
standards, the FTC has powerful tools
atits disposal.

Lost in the glare of the Franchise
Rule is that franchising is a small part of
the FTC’s responsibilities. You are far
more likely to encounter FTC troubles
in areas other than franchising. Justa few
examples are highlighted below.

Advertsing practices are at the core
of the FT'C’s consumer protection mis-
sion, and require close attention. Con-
sider customer testimonials and blogger
endorsements. Since 2009, if you use a
testimonial that gives specific results,and
if those results are not likely to be typi-
cal for other purchasers, you must also
disclose results that are typical. This is a
result of an update to the FT'C’s “Guides
Concerning the Use of Endorsements
and Testimonials in Advertising,” 16
C.ER. Part 255.

A generic endorsement (e.g., “This
is a great product” or “I’ve had a good
experience with this franchise”) is not
affected by changed Guides. However, a
specific endorsement (e.g., “I've lost 30
pounds in this program” or “I’ve doubled
my income with this franchise”) is greatly
affected—if the franchisor knows that
the stated results are not likely typical.
In the first example, the franchisor also
must disclose that “typical customers lose
X pounds.” Obviously, this disclosure
may dilute the impact of an endorser’s
results—which is exactly what the FT'C
intended. (Research shows a generic dis-
claimer such as “Results are not typical”
isn’t effective for many people.)

The 2009 changes also addressed blog
and social networking posts, which may

be “endorsements” under the Guides.
Accordingly, any blogger-marketer con-
nection must be disclosed. So if you pay
a blogger or provide free products or
incentives to write a review or tweet
about your products, you must be sure
the blogger discloses the incentives. As
the FTC wrote, “If you found out that the
hotel had paid that blogger to say great
things about it or that the blogger had
stayed there for a week for free, it could
affect how much weight you’d give the
blogger’s endorsement.”

Lost in the glare of
the Franchise Rule is
that franchising is a

small part of the FIC'’s
responsibilities.
You are far more likely
lo encounter FIC
troubles in areas other
than franchising.

You should also keep a keen eye on
FT'C enforcement actions outside of
franchising. In March 2009, the FTC
asked the Justice Department to file
suit charging that Dish Network and
its dealers unlawfully called consumers
whose numbers were on the “National
Do Not Call Registry.” Ominously for
franchisors, the government charged Dish
Network with “assisting and supporting”
its dealers in marketing via “robocalls,”
in violation of the FT'C’s Telemarketing
Rule—demonstrating thata brand owner
can face trouble for the marketing prac-

tices of independent businesses in its net-
work. Dish Network moved to dismiss the
claims based on the dealers’ acts (rather
than those of Dish Network itself), but a
federal court denied that motion.

Another example that will affect you:
the FTC’s examination of “behavioral
advertising,” or using clickstream data
to target ads to individuals. This repre-
sents the intersection between the FTC’s
decades-old regulation of advertising
and its recent leadership in privacy mat-
ters. Neither Congress nor the FTC has
yet acted, but the threat of regulation
has spurred organizations such as the
Direct Marketing Association to push
self-regulation aggressively, in an effort
to forestall mandates.

Meanwhile, the FTCis publicly gath-
ering information to guide its policy deci-
sions. Earlier this year, the Commission
hosted public roundtables to explore the
privacy challenges posed by social net-
working, cloud computing, behavioral
advertising, mobile marketing, and the
collection and use of information by re-
tailers, data brokers, and third parties. The
FTC’s stated goal was “to determine how
best to protect consumer privacy while
supporting beneficial uses of the informa-
tion and technological innovation.”

Conclusion

Just one FT'C staff attorney devotes full
time to the Franchise Rule. By contrast,
an entire division of FT'C attorneys and
investigators is devoted to handling ad-
vertising matters. Another entire FTC
division devotes ts time to privacy issues.
So, as a practical matter, is it franchising
orisityour (and your franchisees’) other
business activities that is more likely to
get you in trouble with the FTC? The
answer is that the “other” FTC is where
you should be on higher guard. ®

David Koch is co-founder of Plave Koch
PLC, an entrepreneurial franchise law firm
in Reston, Va., and a past Attorney-Advisor
to the Chair of the FTC. Contact him at
dkoch@plavekoch.com or 703-774-1202.
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